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APPROVALS AND RELATED REFORMS (NO. 1) (ENVIRONMENT) BILL 2009 

Committee 

Resumed from 10 August. The Deputy Chairman of Committees (Hon Michael Mischin) in the chair; Hon 
Donna Faragher (Minister for Environment) in charge of the bill. 

Clause 1: Short title — 

Progress was reported on the following amendment moved by Hon Giz Watson — 

Page 2, line 3 — To delete “Approvals” and insert — 

Assessments 

Hon SALLY TALBOT: In recollecting my thoughts from last night, I had sought the call only to indicate that 
the Labor Party will support the amendment moved by Hon Giz Watson. Hon Giz Watson gave a very eloquent 
summary of why this amendment should be supported. What impressed us was that, in moving this amendment, 
we are seeking to effectively encapsulate in one small move everything that is wrong with the bill. For that 
reason, it was of no surprise to find that the minister will not support it. Nonetheless, the opposition will. 

Hon ROBIN CHAPPLE: I was not going to speak on this bill, but I was intrigued at one level about why the 
word “approvals” was inserted into the title of the bill. I wonder whether the minister herself established that 
wording and why.  

Hon DONNA FARAGHER: I appreciate that perhaps the member was out of the chamber on urgent 
parliamentary business when I raised this last night. As I said, it is a package of four bills. Each is in a different 
stage of progression through the houses or otherwise. It is a package of four bills; this is but one. The package 
relates to an overall aspect with respect to approval processes. This relates to the environmental approval 
processes. When I say that, I appreciate the comments made by Hon Giz Watson on issues of the environmental 
impact assessment and how that relates to the role of the EPA in those assessments. However, this bill is broader 
than that inasmuch as it encompasses elements such as part 5, which relates to refining the appeal period for 
clearing permits and the like from 28 to 21 days. There are other elements to it but it is part of a package of four 
bills.  

Hon ROBIN CHAPPLE: I gather it had nothing to do with the views of Peter Jones, chairman of the industry 
working group, that this be established.  

Hon DONNA FARAGHER: No.  

Hon ROBIN CHAPPLE: The documents I have in front of me indicate that the review of the approvals process 
by the industry working group looked at identifying the naming of all these documents as approvals bills. It was 
not the decision of the minister, the EPA, or the department; it was a decision of the industry working group 
influencing cabinet, and it was a cabinet decision.  

Hon DONNA FARAGHER: I have indicated that a decision was made by the government to introduce a 
package of four bills. To suggest that the industry working group has somehow infiltrated cabinet, I find quite 
ridiculous.  

Hon ROBIN CHAPPLE: I did not imply in any way that the industry working group had infiltrated cabinet. It 
would be totally improper if it had done. Certainly a number of documents that were produced at that time 
indicated that the removal of appeal rights in a number of legislative arrangements was to be covered by the 
phrase “approvals process reform discussion papers”. They were all about the approvals. Therefore, I think we 
can say quite clearly that the process that we have arrived at today has been quite easily articulated in a wide 
range of documents about the approvals process and the appeals process that will be established by this 
legislation. That was clearly articulated by the industry working group. 

Hon DONNA FARAGHER: The industry working group was asked to provide advice to the Minister for Mines 
and Petroleum. The government makes determinations on bills that are introduced into Parliament. Four bills 
have been introduced and this is one of them. 

Hon SALLY TALBOT: With respect, the problem that we have is that every time the minister attempts to 
explain her way out of this, she makes the situation much, much worse. The minister cannot have it both ways; 
that is the simple fact. If I understand the minister correctly, she is saying that we must have the word 
“approvals” rather than the substitute suggested in Hon Giz Watson’s amendment because this bill is broader in 
scope than the word suggested by Hon Giz Watson. However, during the minister’s summary of the second 
reading debate—I am now referring to yesterday’s uncorrected Hansard—I asked about the departure of the bill 
from all the recommendations that the minister and the government have received about how these reforms 



Extract from Hansard 
[COUNCIL - Wednesday, 11 August 2010] 

 p5312b-5326a 
Hon Donna Faragher; Hon Dr Sally Talbot; Hon Adele Farina; Hon Lynn MacLaren; Deputy Chairman; Hon 

Robin Chapple 

 [2] 

should be couched. I pointed out that if the minister goes to the reports she has been given, she will see that all 
the stakeholders involved in these consultations have said that the appeals should basically be retained because 
they provide opportunities for third parties to comment on the proposals and openness and transparency within 
the system. The minister’s response to that point yesterday was that the reports of these groups are considerably 
broader in scope than the bill before the house. With respect, the minister cannot have it both ways. Hon Giz 
Watson’s amendment makes perfect sense. If the minister listens to the arguments put forward by people on this 
side of the house, she will understand that she cannot claim on the one hand that the bill is narrower in scope 
than the reports she has received from groups like the Environmental Stakeholder Advisory Group and on the 
other hand that the bill is broader in scope and therefore has to include the term that we find problematic and 
troublesome.  

I put it to the minister that in the course of this debate she will be presented with an opposition that will vote 
against the provisions of this bill because we believe that it is a very bad bill. We are currently at the committee 
stage of the bill. It is incumbent on the minister to put her arguments forward to persuade us to support her. 
Everybody on this side of the house is listening carefully to the arguments. The minister must put forward the 
case for every single clause and for all the substance that she claims this bill has. The minister must advance her 
arguments and demonstrate that the bill will do what she claimed it would in her second reading speech. This is 
the minister’s opportunity to do that. Therefore, to take the approach that the minister is taking at the moment, 
which is basically to simply dismiss the arguments being put forward by the parties on this side of the house, is 
simply a failure in her duty to provide substance to the debate in this place. 

Hon DONNA FARAGHER: I will say something very quickly and then I do not intend to respond any further 
to this. I would have thought that Hon Sally Talbot would have come back from the winter break in a bit more of 
a charitable mood, but clearly not; she still has that rather condescending tone that she uses at every opportunity. 
It is no longer surprising how condescending the honourable member is. Having said that — 

Hon Kate Doust: Rather than put-downs, why don’t you get on and do your job and answer the question? 

Hon DONNA FARAGHER: I actually think that the person who is best at trying to put down people is of 
course Hon Sally Talbot. That is the only thing that she does. 

Hon Sally Talbot: You would be surprised. 

Hon DONNA FARAGHER: I am not surprised by Hon Sally Talbot at all. The member is very predictable in 
her negativity. 

The Environmental Stakeholder Advisory Group and the other forums have dealt with a range of issues that are 
broader in scope than those in the bill that is before us. Whether that relates to advice given to me about the 
creation of the Office of the Environmental Protection Authority or the provision of advice to me in response to 
the Middle report on native vegetation clearing, the industry working group provided advice on a great deal of 
matters. I am quite correct in saying that the advice that was provided to me through ESAG, through the Minister 
for Mines and Petroleum as part of the industry working group or, indeed, through the Environmental Protection 
Authority’s stakeholder reference group, is obviously far broader in scope by virtue of what I have said.  

Amendment put and a division taken with the following result — 

Ayes (14) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Linda Savage Hon Alison Xamon 
Hon Helen Bullock Hon Adele Farina Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Lynn MacLaren Hon Ken Travers  
Hon Kate Doust Hon Ljiljanna Ravlich Hon Giz Watson  

Noes (19) 

Hon Liz Behjat Hon Phil Edman Hon Nigel Hallett Hon Helen Morton 
Hon Jim Chown Hon Brian Ellis Hon Alyssa Hayden Hon Simon O’Brien 
Hon Peter Collier Hon Donna Faragher Hon Col Holt Hon Max Trenorden 
Hon Mia Davies Hon Philip Gardiner Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Wendy Duncan Hon Nick Goiran Hon Michael Mischin  

            

Pair 

 Hon Jon Ford Hon Norman Moore 
 

Amendment thus negatived. 
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Hon ADELE FARINA: I would like to explore some of the matters that the minister raised in her reply to the 
second reading speech, which covers a range of clauses in the bill. It is more appropriate for me to do it now 
because it covers a number of clauses.  

In her reply to the second reading speech, the minister said that third parties can appeal against a level of 
assessment on a strategic environmental assessment, which I found interesting. Those members who have read 
the committee report will be aware of the fact that the committee report looks at this issue in some detail. When 
we had the hearings with the various departmental officers, we got a very confused response from the officers 
about whether a strategic environmental assessment is actually a level of assessment and therefore whether it is 
appealable. There was quite some debate on this. Interestingly enough, a number of the officers told us that it is 
not—that a SEA is not a level of assessment and therefore there is no third party right of appeal on a SEA. If I 
understood the minister correctly—I am happy to be corrected—she said in her second reading reply that a SEA 
is a level of assessment and therefore there is a right of appeal on that. The minister also went to some length to 
explain that we should not be at all concerned about the Environmental Protection Authority being able to make 
administrative procedures that are not scrutinised by Parliament because the chairman of the EPA would never 
act contrary to his statutory powers under the legislation, or contrary to the objects of the legislation. In that 
context I would really appreciate an explanation from the minister about why the strategic environmental 
assessment on Smiths Beach was not open to third party rights of appeal on the level of assessment, because at 
that point in time we were told by the chairman of the EPA and officers of the EPA that there is no right of 
appeal against a strategic environmental assessment. Now the minister is telling us a position that is very 
different from that. I would like an explanation about exactly what the answer is. I think it is important that we 
have it on the record in Hansard: is a strategic environmental assessment a level of assessment that is 
appealable? If it is, fine; and, if it is not, that is interesting, too. But if it is, I would like an explanation of why a 
right of appeal was not available on the Smiths Beach project, which was assessed as a strategic environmental 
assessment. 

Hon DONNA FARAGHER: When I responded to the member yesterday, I had understood that her question 
was whether a strategic proposal could be appealed. I am sorry; I just misheard that. I took it that the member 
was referring to whether a strategic proposal could be appealed, and I answered in that context. So I apologise 
for that. Obviously, I did not hear the member correctly. 

Having said that, I think there is a misunderstanding of assessment as opposed to proposal. A strategic 
environmental assessment is not a level of assessment, if I can put it that way. I think there has been a difference 
in understanding of assessment and proposal in this regard. The term “assessment” is often used in that context, 
but it is actually a strategic proposal; so there is that aspect. Even if I had heard the member correctly last night, 
at the moment, yes, within a strategic proposal there are levels of assessment. That is currently the case. As I 
understand it, as a result of the proposed change in the draft procedures, because we are reducing them from five 
to two, it may not be open. However, currently, yes, it is. I cannot give the member an answer specifically about 
Smiths Beach, I am sorry. I hope that helps with the differences in terminology between “proposal” and 
“assessment”, but I am happy to take another question if the member wants some clarity on that. 

Hon ADELE FARINA: I would like to get this clear, because there is a lot of confusion amongst Environmental 
Protection Authority officers and amongst the community about the process. The minister is saying that with 
strategic proposals there are a number of different levels of assessment, and I accept that. But we are talking 
about a very specific type of assessment when we are talking about a strategic environmental assessment, and the 
question is whether a strategic environmental assessment is a level of assessment so that it falls under section 
100 of the act, which refers to those processes under which there is a right of appeal. It is my view that it does 
and that the EPA advice about there being no right of appeal on the strategic environmental assessment on 
Smiths Beach was in fact wrong. We just need to get some clarification of this. 

Hon DONNA FARAGHER: Again, there is a difference. I cannot speak for officers and whether they have said 
this. In terms of the terminology in the Environmental Protection Act, the word “assessment” is not used; it is 
“proposal”. Therefore, there is not a concept of a strategic environmental assessment. I recognise, however, that 
the terminology “assessment” is loosely used, but it is not a term that is referred to within the act. 

Hon ADELE FARINA: Can the minister clarify for members what would be defined as a strategic proposal, 
because, again using Smiths Beach as an example because there have not been very many strategic proposal 
assessments, I would not have thought that Smiths Beach constituted a strategic proposal. It was a proposal for a 
residential and tourism development that was intended to proceed straightaway. There was nothing strategic 
about it and there were no subcomponents to it that would suggest we were dealing with a commercial area, a 
retail area, a light industrial area and a residential area. It was purely residential and tourism. As I have said, 
there was nothing strategic about it. I think everyone in the community is very surprised, first, that it was 
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assessed as a strategic environmental assessment; and, second, that the community did not have an opportunity 
to lodge an appeal against that level of assessment, because it was told that there was not a right of appeal. That 
matter needs to be clarified, particularly when we are amending the legislation in the matter that we are 
considering tonight, so that everyone will know exactly what the processes are. 

Hon DONNA FARAGHER: First, with respect to what a strategic proposal is, I refer the member to section 
37B(2) of the Environmental Protection Act. It states — 

 A proposal is a strategic proposal if and to the extent to which it identifies — 

 (a) a future proposal that will be a significant proposal; or 

 (b) future proposals likely, if implemented in combination with each other, to have a 
significant effect on the environment. 

That is the definition. 

Hon Adele Farina: But what is a future proposal? 

Hon DONNA FARAGHER: With respect to Smiths Beach, obviously I was not the minister at the time that 
this first came about. It is open to the proponent to refer to the EPA a strategic proposal for assessment. In this 
instance, the proponent is part of the derived proposal as well. I agree with the member that in the case of an 
industrial estate, for example, we will have a proponent, but then, as part of the derived proposal, we might have 
four projects within that. In this instance, it is open to the proponent to refer it as a strategic proposal. Why that 
happened at that particular point in time I cannot say. But it is open to the proponent to do that. 

Hon ADELE FARINA: Is there a right of appeal on that form of assessment of that proposal, as there is under 
any other proposal that is referred under section 38? 

Hon DONNA FARAGHER: Yes. It is still subject to appeal rights under section 100. 

Hon ADELE FARINA: That raises some very serious questions, because that right of appeal was not extended 
to the community at the time for Smiths Beach. We were all told there was no right of appeal against a decision 
to assess the project as a strategic environmental assessment. That then raises some serious questions about 
whether there has been an abuse of process and whether the environmental approval that has been given to the 
Smiths Beach proposal is a valid approval. I am interested in the minister’s comments about that, because it was 
the minister who gave the final environmental approval to the EPA. I am curious to know whether the minister 
considered the issue of abuse of process in making that decision, given that a right of appeal was not made 
available to the community at the time, 

Hon DONNA FARAGHER: I want to clarify my role in the matters surrounding Smiths Beach. I made a 
determination with respect to the appeals on the report and recommendations of the EPA. Obviously the EPA 
had gone through the assessment, so it was at the end of the EPA process as such. I made my determinations on 
the appeals with respect to the EPA report and recommendations on whether the proposal could go ahead. That 
was my role. Earlier on in the process with respect to levels of assessment, obviously I was not the minister at 
the time. That was done under the member’s government. I am not making any reference in that regard. But that 
was at an earlier stage of the process. It is my understanding that levels of assessment of a strategic proposal are 
subject to the same appeal rights. If that information was not conveyed, I do not know whether that is right or 
wrong or whether that occurred. All I can tell the member is that my role was with respect to the report and 
recommendation of the final report of the Environmental Protection Authority. 

Hon ADELE FARINA: That leads me to my next question. If we abolish the right of approval on the level of 
assessment now, which is what is proposed under this bill, at the point at which the minister considers the EPA 
bulletin report and any appeals that are made against that bulletin report, and if those appeals are framed in terms 
of concern about the level of assessment that was set in the first place because there was no opportunity to appeal 
against the level of assessment, we will have removed that level of assessment—we have been told in the 
submissions and at the committee hearings that we have—and people will be able to raise that issue at the point 
at which they appeal the EPA bulletin report and recommendations. I want to be clear: if we abolish the right of 
appeal on the level of assessment, is it open to the community at the point that the minister considers the bulletin 
report and any appeals on the bulletin report to appeal against the level of assessment? I think that is critical. 
From what the minister has said in relation to the response on Smiths Beach, it appears that that is not open, 
which is certainly contrary to my understanding of the evidence of the officers from the EPA during the 
committee hearings. 

Hon DONNA FARAGHER: At the point that we have the report and recommendations, the appeals are, in 
effect, against the content—that is, the environmental factors that were considered by the EPA or any of the 
recommendations of the EPA. There is that requirement. It is open at that point for an appellant to raise issues 
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about consultation and the like. It is not unusual as part of a determination of an appeal that other issues will be 
raised by third party appellants or, indeed, proponents that they believe should have been considered but were 
not. It does not stop people from raising those issues at that point. Indeed, under section 43 of the act, there is an 
opportunity for the minister to go back to the EPA before the implementation statement is finalised if a 
significant concern has been raised. That can happen at any point during the process until the final sign-off, if I 
can put it that way. The primary reason for the appeal process at the end of the process is with respect to the 
report and recommendations, but it is open to appellants to put forward a view that there should have been more 
or less consultation or whatever the case may be. They can raise any issue that they like for me to consider. 

Hon LYNN MacLAREN: Because we are talking about what is determined to be significant and whether that is 
open to appeal—the minister may have covered this already—if there is a question about whether something is 
determined to be significant, how can that be appealed? How will someone appeal to the minister on whether a 
proposal is determined to be significant? I am referring to section 37B of the Environmental Protection Act, 
which the minister referred to in her response to Hon Adele Farina about the strategic proposal. If something is a 
strategic proposal and the minister says that it is a strategic proposal because it is significant, what opportunity is 
there to question whether it is significant and whether it falls under that category?  

Hon DONNA FARAGHER: I think I have the question. The member was seeking what is determined as a 
significant proposal. Is that what the member was asking? 

Hon Lynn MacLaren: That would help, yes. 

Hon DONNA FARAGHER: Obviously a proposal that is likely to have or potentially has an impact or 
significant impact, whether it relates to the environment or anything else, is what would be determined as a 
significant proposal and therefore requires assessment or otherwise. There are obviously proponents who often 
self-refer a project if they believe that there will be impacts that they need to manage and need assessment by the 
Environmental Protection Authority. Obviously then there are impacts on the way a project will be managed, or 
otherwise if it cannot, that would need to be assessed by the EPA through its usual processes; but we are not 
changing what is already within the act. That is why I am not quite sure whether I have the member’s logic in 
what she is asking. 

Hon ADELE FARINA: Following on from Hon Lynn MacLaren’s question, I think the issue here is the 
response of the EPA to a proposal that is being referred and its process of assessing whether it is significant, and 
therefore the level of assessment that it attaches to it. Deleting the appeal right on a level of assessment removes 
the opportunity for the community to comment on how significant it believes that environmental impact will be 
and, therefore, the level of assessment that should attach to the project. The issue here is: how did the community 
get to have an input into the judgement that is being made about the environmental significance of a project and, 
therefore, the level of assessment that should attach to that project? 

Hon DONNA FARAGHER: Just so that we are clear, if the EPA were to determine that the project did not 
require assessment, that is still open to appeal; and ultimately that is often the main appeal point for people who 
believe that it should be assessed when the EPA has determined that the factors are not significant enough to 
warrant assessment. We are not proposing to change that appeal point, and it is obviously an important appeal 
point. I say that for cases other than those that the EPA has determined need not be assessed but can be dealt 
with through the clearing permit process, but we will get to that. I therefore do not think it is a correct reflection 
to say that there will be no opportunity for people to respond to or appeal against the level of assessment when it 
is not assessed, because that appeal point remains. I appreciate that when the EPA officers determine the level of 
assessment, as part of the proposed administrative procedures, they will be at that front end of the process. Even 
at that time and after, once a determination has been made on the level of assessment, as I said before, if a person 
makes contact with me and says that it is really not good enough and we need to increase the amount of public 
consultation or whatever it may be, under section 43 of the act I can then go back to the Environmental 
Protection Authority, and this can happen until the point in time of the implementation statement, even after it 
has done the report and recommendation. That opportunity remains. 

Hon SALLY TALBOT: Perhaps some further light could be shed on this. I do appreciate that when one is being 
asked questions about decisions that took place under a previous administration, it is hard to trace back the 
thought processes and the regulatory mechanisms that kicked in at various stages. I think that is the point that 
Hon Adele Farina is making on Smiths Beach. However, if I have understood correctly, the state can also be the 
proponent in the submission for a strategic proposal. My understanding is that although Smiths Beach, which I 
think has now been completed, was the first strategic assessment, there is currently one being done on James 
Price Point in the Kimberley. Perhaps if the minister would take the question, particularly Hon Lynn MacLaren’s 
question, and explain to the chamber how this is working with James Price Point, it might be a more 
straightforward expansion mechanism. 
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Hon DONNA FARAGHER: There is obviously the scoping stage first and then it goes into the other aspects 
for a project. Currently, there are no appeals on the instructions, which are the detailed scope of the assessment; 
that is, what the EPA will determine as what it intends to look at as part of the assessment. There is actually no 
appeal point for that, so that is not there at the moment. As I say, there will be the opportunity in that seven-day 
period beforehand for issues to be raised with the EPA that either a proponent or third party might want to see 
considered by the EPA, and it will obviously take that into account, but in the action instructions as such—this 
currently applies—there is no appeal point. 

Hon LYNN MacLAREN: I am sorry, I am still a bit confused about at what point the decision is made to 
consider a strategic proposal and what the reasoning is behind it. We all have different definitions of what could 
be considered strategic. Typically, one would think of an airport, a port or something that is of serious state 
significance that might be a strategic facility. 

Hon Adele Farina: I think that is a strategic proposal. 

Hon LYNN MacLAREN: If we had deep-space monitoring, one might consider that to be a strategic proposal. 

Hon Adele Farina: If it is imminent, then in my mind “strategic” is more projected planning and long-term 
planning.  

Hon LYNN MacLAREN: Yes, long-term planning. When we are looking at this amendment to this very 
important act, it would be helpful to get a feel for what the minister deems to be strategic. We have opened the 
door to also include “significant”. The definition of “strategic proposal” in the act is “a future proposal that will 
be a significant proposal”. The two are tied together. I would like a bit more clarity on what is considered 
strategic and what is meant by “significant”, as it would be helpful in the future when we are looking at what 
these amendments mean to the bill.  

Hon DONNA FARAGHER: I refer Hon Lynn MacLaren to section 37B of the act, which refers to what defines 
a strategic proposal and also what defines a significant proposal. A significant proposal means a proposal likely, 
if implemented, to have a significant effect on the environment.  

Hon LYNN MacLAREN: That is exactly what I mean. What does the minister determine to be significant? I 
fear that my threshold of significance might be at a different level from the minister’s.  

Hon DONNA FARAGHER: Again, the issue of the term “significant” is a judgement, in part, of the EPA about 
the relative environmental factors that will need to be looked at and considered as part of that proposal. We 
might have some projects that will have minimal environmental impact due to the fact that the area has been 
cleared, there are no threatened species and all those sorts of things. It is a judgement, but it is a judgement that 
is undertaken by the EPA every day, I suppose. The reality is that we are not proposing to change what is 
currently within the act. The EPA already operates under these processes.  

The DEPUTY CHAIRMAN (Hon Michael Mischin): I want to remind members of the scope of the debate on 
the short title. By way of reference, I have a ruling of Hon Jon Ford as Deputy Chairman back in 2009. There are 
several others. On that occasion he said — 

The short title debate does no more than give members the opportunity to range over the clauses of the 
Bill, foreshadow amendments and indicate, consistent with the policy of the Bill, how its formal content 
may be improved. It is not a vehicle for continuing debate on policy; rather, if members do not wish the 
Bill to proceed, the action they should follow is to vote to defeat clause 1 of the Bill as it stands.  

I am concerned that some of the debate is dealing with areas of policy and whether the bill ought to be passed. I 
want to make sure that members are aware of the constraints of the debate.  

Hon SALLY TALBOT: While agreeing with every word in that ruling — 

The DEPUTY CHAIRMAN: Whether you agree with it is beside the point.  

Hon SALLY TALBOT: It does seem to me that we have a particular reason for conducting the debate in this 
way. The report by the committee that was chaired by Hon Adele Farina has come up with a number of 
recommendations that have been translated into amendments that appear on the supplementary notice paper. 
Some of those amendments will come up before the clauses to which they relate in substance. For instance, my 
understanding is that the next clause we are going to consider after clause 1 is one that the government has 
indicated it will be opposing. It is a tidy-up amendment in relation to a substantive amendment that will come up 
later. The way to properly progress this debate is to range over a number of different clauses in the bill that we 
might only have the chance to debate in detail later, after the government has effectively deleted the amendments 
that would have been consequential. Hon Adele Farina is nodding, which is always a good sign. 
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I will just come back to the point I made a short while ago. One of the things that I think is adding to the 
confusion is that the minister is assuring us that she is not actually changing the practice currently in operation 
under the existing clauses of the act. But the problem that we have when it comes to dealing with strategic 
proposals is that, effectively, we have never had a strategic proposal. The first one ever in the state was the 
Smiths Beach project. The mechanism for strategic proposals was introduced by the Labor government for a 
very good reason, and I do not think the government is disputing the reason. Strategic proposals are a good 
mechanism. 

Hon Donna Faragher: Yes.  

Hon SALLY TALBOT: They could be useful for, as Hon Lynn MacLaren mentioned, industrial developments, 
and for agriculture proposals. One topic that has been debated in a concrete way within our party is that 
conducting a strategic assessment might be a very good way of establishing the parameters within which a 
fledgling industry can operate. In other words, it is an assessment of something that is, in a particular sense, 
abstract, and then it is up to a proponent to come along and put up a concrete proposal. It is in relation to the 
abolition of that appeal right on the derived assessment project—the disputation that a project is legitimately 
characterised as a derived project—that we have taken some real issue with what the government is proposing to 
do. For the minister to say that the government is not actually changing the way things operate at the moment is, 
perhaps, not terribly helpful when it comes to this particular mechanism because we are not very used to dealing 
with it. Our objections to what the government is trying to do are necessarily expressed in a somewhat abstract 
way. If the minister thinks I am barking up the wrong tree, I know she will tell me. But why not try to explain to 
us in terms of what she is currently doing with the James Price Point proposal? Then perhaps we can start talking 
in a more concrete fashion about what the existing mechanisms are and how what is being proposed will change 
those existing mechanisms. 

Hon DONNA FARAGHER: When I was saying I am not changing, what I am referring to is that I am not 
changing those aspects within the act around a strategic proposal and what actually constitutes a strategic 
proposal. I want to be clear that that is my reference in that regard.  

I do not intend to speak specifically about the James Price Point project because, obviously, that is something 
that is being dealt with at the moment, and I do not actually think it is appropriate for me, as Minister for 
Environment, to utilise that as a specific example given the fact that it will come before me at some point in time 
for decision making. Having said that, I think the issue is in terms of significance still alive; I think this seems to 
be what the remaining issue appears to be. I say again that it is a judgement, and it is a professional judgement of 
the Environmental Protection Authority. The EPA will have regard to a number of things, as I have said, in terms 
of the significance of a number of environmental factors that should be considered, whether it relates to the 
footprint, the duration, the intensity or the consequence of the likely impacts—a range of things will be 
considered by the EPA. I think it would be fair to say that as a result of dealing with many projects over a long 
period of time, it has gained a great deal of knowledge and experience in determining those factors. But at the 
end of the day when it comes to a strategic proposal, I agree and the EPA agrees—along with Hon Sally 
Talbot—that a strategic proposal is actually a good way to go because things are not actually being dealt with in 
an ad hoc manner; the broader picture is being looked at. Whilst that might be encouraged by the EPA, it is a 
matter for the proponent to refer it in that way. It is certainly something that will be encouraged but a proponent 
is the person who will make the referral to the EPA.  

Hon SALLY TALBOT: I think James Price Point would furnish a series of particularly relevant and cogent 
examples because surely in the case of some if not the majority of strategic proposals, the state will be the 
proponent. Earlier this evening when the minister referred to the powers that the minister has in relation to 
assessment by the authority proposed—I think the minister referred to section 43—it was beginning to look as if 
the minister was wearing two hats and running around each side of the table to talk to herself.  

Hon Donna Faragher: I will not be the proponent.  

Hon SALLY TALBOT: The state is the proponent. 

Hon DONNA FARAGHER: I will not be the proponent. The proponent could be the Department of State 
Development or the Department of Transport.  

Hon Sally Talbot: Or the Department of Environment and Conservation.  

Hon DONNA FARAGHER: I suppose, technically, that could be the case but I think it would be highly 
unlikely. I cannot see a case in which the Minister for Environment would be the proponent. I can fully 
appreciate that that would identify a significant conflict of interest, but the Department of State Development, for 
example, could well be the proponent. I am obviously not the Minister for State Development; I am the Minister 
for Environment. I am not sure whether that assists the member.  
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Hon ROBIN CHAPPLE: Will a strategic proposal presented by another department to the EPA under this guise 
automatically become a strategic proposal, because it has been referred as a strategic proposal, or will the EPA 
still have the ability to determine whether it is or is not a strategic proposal? If, for example, something is 
presented as a strategic proposal in documents I have before me, will it then be the EPA’s decision that it 
become a strategic proposal or will it be the proponent’s decision?  

Hon DONNA FARAGHER: It would not make any difference whether the proponent was a department of state 
or a private company. Those requirements are still set out in law. There will be no change with respect to that. So 
that we can be clear, we are obviously referring to strategic proposals here and departments and the like. The 
reality is that projects could be before the EPA now, whether they are under a PER or something like that, by a 
department. It is not something that has not happened before. This is not something new; it will not be the first 
time a department refers a proposal to the EPA. It happens now. As I say, it can happen under a strategic 
proposal or under another level of assessment now, and has done so before.  

Hon ROBIN CHAPPLE: I thank the minister for her explanation. That was not quite my question. When a 
referral is made under any part of the EPA act, the proponent, whether it be state, individuals, industry or 
whatever else, determines by the very nature of the referral that it is a strategic proposal. Rather than the EPA 
determining its classification as strategic, is it automatically, therefore, a strategic proposal?  

Hon DONNA FARAGHER: Only if it meets the definitions as set out in section 37B of the Environmental 
Protection Act. 

Hon ROBIN CHAPPLE: Who determines that? 

Hon DONNA FARAGHER: Again, one would have to meet the requirements as set out within the definitions 
of section 37B. However, if the proponent was to refer a project proposal to the Environmental Protection 
Authority and the EPA had some concerns that it did not meet the requirements, obviously the conversation 
would be had with the proponent as to whether it would meet the requirements. It is a question of law through 
this act that the proposal needs to meet what is defined in section 37B. There is no change to that. 

Hon ROBIN CHAPPLE: In Chapple v Steedman, we debated this at length in the courts. When people refer 
matters to the Environmental Protection Authority, the EPA makes a decision but the proponent—government; 
industry—sends the referral to the EPA as an assessment and says that it would like a public environmental 
review, a strategic assessment and many things. Is the word “strategic” determined by the proponent or is it 
determined by the EPA? 

Hon DONNA FARAGHER: Again, the proponent will refer a proposal that it believes is strategic because it 
believes that it meets those requirements. If the EPA does not believe that it meets those requirements, it may 
well go back to the proponent, as I have said, and say that it is not a strategic proposal. I suppose there are 
two elements—the proponent who is of the belief that it is a strategic proposal and, obviously, the EPA has a 
view as well; therefore, if the EPA does not believe that it is valid, obviously that would be put back to the 
proponent as well. 

Hon ROBIN CHAPPLE: That is exactly where I wanted to go with this. If it is determined as a strategic 
proposal at some stage and the EPA determines that it does not want it to be a strategic proposal and there is no 
appeal right because it has been referred as a strategic proposal, what happens then? 

Hon DONNA FARAGHER: Just so that we can be clear, there is still an appeal point for a strategic proposal; 
that appeal point remains. In terms of this legislation, it relates to the derived proposal that we seek to remove, 
not the strategic proposal—for clarification. 

Hon ADELE FARINA: I ask the minister to repeat what she just said, because I did not follow it. 

Hon DONNA FARAGHER: There is still an appeal point on the decision to not assist with respect to a strategic 
proposal. The appeal point that we are proposing to remove relates to the derived proposal, not the strategic 
proposal. 

Hon ADELE FARINA: Can the minister clarify whether under the amendments proposed in the bill a right of 
appeal against the Environmental Protection Authority’s acceptance of a proposal as a strategic proposal will be 
retained or deleted? 

Hon DONNA FARAGHER: Currently, there is no appeal on when it is determined that it is a strategic 
proposal. If it is determined that it is a strategic proposal, there is not an appeal point. That is the situation now. I 
think the member’s question was about what the situation is now. 

Hon Adele Farina: It was about what is proposed in the amendments to the bill. 
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Hon DONNA FARAGHER: We are not changing that because there is no appeal point with respect to the 
strategic proposal. 

Hon Robin Chapple: Are we talking about a derived proposal? 

Hon DONNA FARAGHER: We are talking about a strategic proposal.  

Again, there is no appeal point with respect to a strategic proposal being determined in that regard. What is being 
proposed relates to level of assessment. That relates to whether it is a strategic proposal or any other proposal for 
that matter. We are not proposing that, in a situation in which the EPA determined that it not be assessed, that 
appeal point will remain; when the EPA has determined that it will assess the proposal, at that point that appeal 
point will go.  

Hon ADELE FARINA: Can I clarify: if we are saying that a strategic environmental assessment is a level of 
assessment —  

Hon DONNA FARAGHER: No. We keep coming back to this term “strategic environmental assessment”. I 
appreciate and understand that that term is used, but that is not the term that is utilised within the EP act. I know 
there has been this difference of opinion about what is an assessment as opposed to a proposal, but a strategic 
environmental assessment has no meaning within this act.  

Hon ADELE FARINA: This goes to the basis of one of the things we are looking at in this bill—that is, to 
remove important provisions and allow the EPA to do things by administrative procedures that it can create and 
amend at any time. The Smiths Beach proposal was assessed as a strategic environmental assessment. The 
minister is telling us that there is no strategic environmental assessment under the act. How on earth was 
Smiths Beach assessed as a strategic environmental assessment if the act does not provide for that to happen?  

Hon DONNA FARAGHER: Smiths Beach was a strategic proposal assessed at a particular level. If the 
honourable member has documentation saying that it was a strategic environmental assessment, it would have 
been a strategic proposal that was assessed at a particular level. What the level was, I do not obviously have with 
me, but we would probably be able to provide that to the honourable member at a later stage. It was a strategic 
proposal.  

Hon ADELE FARINA: This gets more curious by the moment. I accept what the minister is saying as to her 
understanding. I am confident that I have copies of EPA letters that refer to it as a strategic environmental 
assessment. When I get back to my electorate office, I will pull out those documents from archives and present 
them to the minister by way of interest. I do not understand what is happening here because if Smiths Beach was 
assessed as a public environmental review or an environmental review and management program, there should 
have been an appeal right, and there was not. That raises even more questions about the process that was used in 
relation to Smiths Beach and what the motives may have been to have avoided the EP act altogether in terms of 
correct procedures. It is one of the issues that become of great concern regarding the Environmental Protection 
Act and the deletion of provisions. 

If members do not mind, I would like to go back to where I was leading much earlier; that is, whether, at the 
point at which appeals on the bulletin report are determined or go to the minister, the minister then has a capacity 
to review the level of assessment and say, “Yes, based on the appeals that have been raised on the bulletin report, 
the level of assessment was set too low and, therefore, I will instruct the EPA to recommence the whole 
assessment process at a much higher level of assessment”, because I think that would be an issue of great interest 
to the proponent, who may, after having gone through a 12-month assessment process, be forced to go back and 
start that assessment process again. It will also be of interest to those community members who are very 
concerned about losing the right of appeal on the level of assessment, and they would want to know whether they 
can still exercise that right at the point at which they are appealing on the bulletin report. 

Hon DONNA FARAGHER: I refer Hon Adele Farina to section 101(1)(d), which states — 

in the case of an appeal referred to in section 100(1)(d) — 

(i) remit the proposal to the Authority for assessment, further assessment or reassessment, as the 
case requires, and for that purpose make a direction under section 43; 

Obviously, section 100(1)(d) refers to “the content of, or any recommendation in, the report prepared under 
section 44 in respect of a proposal”. Indeed, as I said before, it is still open for a third party appellant or a 
proponent—not that a proponent is likely to continue consultation; it would be a third party appellant—to say, 
“Look, minister, we still don’t think that there was adequate consultation on this.” There is still an opportunity 
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for a third party appellant to do that. A third party appellant does not have to wait for the report and 
recommendations, but it is open to that third party appellant to still do that. 

Hon ADELE FARINA: With the deletion of a number of appeal rights, the committee heard evidence that it is 
likely that community members are going to rely more on section 43—that is, the approach to the minister to 
appeal against a level of assessment or to reconsider a level of assessment because of that appeal right being 
deleted. Would the minister outline the procedure by which a section 43 approach is undertaken by the minister 
in terms of the transparency, the consultation and how the determination of a section 43 approach is made? 

Hon DONNA FARAGHER: Again, I refer Hon Adele Farina to section 43. If, for example, it was after the 
report and recommendations—it was through that process—or, indeed, before, and if a member of the 
community were perhaps to write to me, which would normally be the process, I would then consult with the 
authority, as required under the act. Section 43 states — 

… direct the Authority to assess that proposal, or to assess or re-assess that proposal more fully or more 
publicly or both, as the case requires, in accordance with that direction, and the Authority shall comply 
with that direction. 

That is the process. I would have to consult with the authority.  

Hon ADELE FARINA: Would that include consultation with the proponent, with other government agencies or 
ministers, and with other community stakeholders? 

Hon DONNA FARAGHER: It would be at the minister’s discretion. But there would be a clear requirement, 
though, to consult with the authority. It might be that the proponent would make—it would be unlikely, but it 
would be open to the proponent to do this—a request to me, much like a member of the community who has a 
concern with respect to the proposal. 

Hon ADELE FARINA: The minister’s word “unlikely” has caused me to stand up so that I can get clarified for 
the record another aspect in relation to this provision. That is whether a proponent can approach the minister and 
ask for a lower level of assessment than the one that has been set. This is an ongoing debate. The EPA continues 
to maintain that that is not open under the legislation. I have a different point of view. I think that that is open to 
a proponent. I would be interested in what legal advice the EPA has to support its position that it can seek only a 
higher level of assessment. 

Hon DONNA FARAGHER: A proponent can request that. But the only avenue is a more full or a more public 
assessment. It cannot go the other way, albeit that a proponent might want that. It can only go upwards, if I can 
put it in that way. It can go from not assessed to assessed, but it cannot go from assessed to not assessed. 

Hon ADELE FARINA: The minister might want to get some independent legal advice on that. 

Hon ROBIN CHAPPLE: That was exactly the argument that was raised in Chapple v Steedman. In that case 
the then Department of State Development argued that an assessment could be downgraded. That was not what 
eventually determined the outcome of the case. In fact, the assessment was removed by a decree that it was not 
an assessment under the terms of the act, because it was referring to a draft proposal rather than a full proposal. 
But the argument raised was that in fact an assessment can be downgraded. 

Hon DONNA FARAGHER: I, as minister, cannot direct the EPA to go to a lower level of assessment. Such a 
decision might be made by the EPA, but I as minister cannot direct the EPA to go to a lower level of assessment. 
I can direct the EPA to do a more full and a more public assessment. I do not know the specifics of the legal case 
to which the member has referred. But, having said that, I cannot direct—this is the advice that has been 
provided to me—the EPA to go to a lower level of assessment. 

Hon SALLY TALBOT: I would like to take the minister back to some considerations about the use of section 
43. Hon Adele Farina has just referred the minister to part of the inquiry that was conducted by the standing 
committee and to the fact that the committee heard evidence that the removal of the appeal level of assessment 
was likely to lead to greater recourse to section 43 of the act than is currently the case. I ask the minister, first of 
all, whether she disputes that advice to the committee. 

Hon DONNA FARAGHER: I think that is a speculative question. There are aspects of the EPA whereby it can 
seek comment in the early stages of the process from anyone who wishes to provide input even before a 
determination is made on the level of assessment. One hopes that the front end of the process will iron out some 
of those processes. There may well be people who decide to write to me under section 43. I cannot predict how 
many people may do that. It may have been said in the committee hearings that there is going to be a huge 
increase. That will be seen. But there is an opportunity for people to do this now. 
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Hon SALLY TALBOT: It would indeed be a speculative question were I asking the minister whether she 
thought that, after this bill is passed and once the appeal right on the level of assessment has been removed, there 
will be more recourse to section 43. That is not what I am asking. The committee heard evidence in a public 
hearing, and it has also been canvassed in the report. I am drawing the minister’s attention to a substantive piece 
of evidence that there will be more recourse to section 43. I am asking her whether she agrees with that. 

Hon DONNA FARAGHER: I reiterate: it has been said that that view was expressed to the committee. Others 
might take an alternative view. 

Hon Sally Talbot: But do you take an alternative view? 

Hon DONNA FARAGHER: As I have said to the member, I believe that the processes that the EPA will be 
undertaking in the early stages of the process are a good thing. One would like to think that that will deal with 
and identify any of the key issues that members of the community might have with a specific proposal before the 
chairman makes a determination on the level of assessment. That is the whole reason why the EPA is heading 
that way. That is important. I think we would all agree that the early stages of what the EPA is proposing in that 
regard is a good thing. I do not anticipate that there will be a huge increase, but, again, I cannot speculate on that. 
It may be the view of some that it is going to increase; it may well be the view of others that it will not. As I have 
said, I think that good processes are being put in place by the EPA at the front end of the process. 

Hon SALLY TALBOT: I have a reason for asking for this clarification about the minister’s view on whether 
there will be more recourse to the provisions of section 43. I understand that the minister, like her predecessors, 
makes it a practice not to meet with proponents. She has already said that the recourse to section 43 may well 
necessitate the minister meeting with proponents. I would have thought that she would take this into account, 
particularly after hearing the evidence that was given to the standing committee. She has already referred to the 
potential for conflicts of interest under section 43 in response to my earlier point when I was trying to seek 
information about what would happen were the Minister for Environment both the proponent—in the case I was 
referring to, the minister was the proponent of the strategic proposal—and the minister who was being asked to 
overrule an EPA decision. The minister said quite clearly that were that to be the case—albeit it was an unlikely 
scenario—there would be a clear conflict of interest. I therefore put it to the minister that unless she can 
categorically say that there will be no more recourse to section 43, the minister—whoever it happens to be—will 
find himself or herself in an increasingly uncomfortable position. I have never been the minister and therefore 
am not prepared to say that it is a decision that is irrevocable, but certainly it is the practice of ministers for the 
environment not to meet with proponents who have projects that are under assessment or under appeal. If the 
minister is telling us that she has no views, I find that quite extraordinary. 

Hon DONNA FARAGHER: The member is drawing a bit of a long bow here. First of all she is talking about 
section 43 and whether we will see a huge increase in the use of section 43. I have said that that is a speculative 
question and the member has agreed with that. What I said in respect of proponents was that it is open to 
proponents, if they want, to write to me under section 43. They are open to do that, as is anybody else. That is 
what I was referring to in that regard. It has been the practice of environment ministers—the member is quite 
right—that they not meet with proponents during an appeal process. That is the usual process. That is to ensure, 
obviously, fairness and transparency in that regard; and that is during the appeal process. But that does not mean 
to say that ministers for the environment cannot meet with a company, even if it is during the EPA process, but 
not when it is actually under appeal by the minister. We can talk about proponents, but the same goes for a third 
party appellant. The reality is that I would not meet with an appellant for a particular project that is before the 
Appeals Convenor or before me. For example, in the Smiths Beach project—it is probably best not to utilise that 
as an example but we have been utilising it today—I would not meet with a third party appellant during the 
appeals process. But, of course, that would not prevent me from meeting with that same third party appellant to 
talk about a range of other issues that are completely irrelevant to the project; otherwise in some cases I would 
never be able to meet with—if I can be frank—some of the conservation groups because they often have appeals 
across a range of projects. It is understood that we would not discuss those projects that are under appeal. 

Hon SALLY TALBOT: Let me make it clear that this is not a speculative question. What I said to the minister 
was that it would be a speculative question if I were asking her whether she thought that there would be more 
recourse to section 43. That is not what I am asking the minister. The question I am asking the minister is: does 
she agree with the evidence that was presented to the standing committee that there is likely to be more recourse 
to section 43? I suggest there are only three ways of responding to that question. One is yes, one is no and the 
third and only other way is I do not know. 

Hon DONNA FARAGHER: I have answered this question. Obviously, an opinion has been put to the 
committee. 
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Hon Sally Talbot: Do you agree with that opinion? 

Hon DONNA FARAGHER: I have just said that it is a matter of speculation as to whether or not that will be 
the case. That is the reality. The member is asking me whether or not what was said in the committee is fact and 
will happen. That is speculation. It is an opinion of a person, whoever put it, and I am not sure who did, but 
whoever fronted before the committee — 

Hon Sally Talbot: Do you not know who it was? 

Hon DONNA FARAGHER: I am actually trying to answer the question. The person who has put an opinion to 
the committee has put his or her opinion. It is not necessarily fact. It is pure speculation. If the person says that is 
going to happen, we will see if it happens, but I cannot predict that it will not happen, and nor can the member. 

Hon ADELE FARINA: The bill before us proposes to delete the appeal right on the level of assessment. The 
minister has indicated that administrative procedures will be put in place to have consultation with the EPA up-
front and the EPA making the decision on the level of assessment and, therefore, that appeal right will be 
redundant because of that up-front administrative process. My question to the minister is that under the 
legislation, as it currently stands, that right of appeal on the level of assessment is protected by statute, by 
legislation and by law. Removing that appeal right and relying on the EPA, through an administrative process, to 
undertake consultation in forming a view about the level of assessment is, in my view, completely different from 
an appeal right. That issue aside, what statutory protection will the legislation, as amended, provide members of 
the community to ensure that that administrative process will always remain in place and that it will not be 
amended some six months after the amendment of the legislation? 

Hon DONNA FARAGHER: First of all, may I say that the administrative procedures are gazetted and the EPA 
will go through, as it has done on the draft procedures that are out at that moment, some significant consultation, 
both through a stakeholder reference group, which it has, as well as anyone else who wants to express a view to 
the EPA. The EPA wants to know the level of community concern, interest and the like, so the EPA is not going 
to want to try to diminish that capacity through the administrative procedures. Yes, the administrative procedures 
are not dealt with through regulation, as they have never been, but it is a very public process. At the end of the 
day, there remains an appeal point on the report and recommendations of the EPA. That is the fundamental 
appeal point in respect of a particular proposal once the EPA has gone through an entire assessment and made its 
recommendations to the minister on whether a proposal should go ahead or not; and, if so, under what 
conditions. That appeal point remains.  

Hon ADELE FARINA: With respect, that was not my question. My question was: if we pass this bill, where in 
the legislation, as amended, is the protection for the community that the administrative procedures that the 
minister has outlined that would require consultation with the community ahead of a decision by the EPA on a 
level of assessment be protected? Where in this legislation is there any protection that that administrative 
procedure will not be amended at some future time? The minister will recall that I raised this concern in my 
speech during the second reading debate and the minister criticised my comments in her reply, saying that the 
EPA will not do that. That is nice comfort for those who want to accept that at face value, but those of us who 
have been around a lot longer than we care to admit and who went through the Smiths Beach process know that 
there are occasions when the EPA does get it wrong. The committee heard that evidence from the Appeals 
Convenor, who has said that frequently the issues that are raised at appeal level should have been dealt with at 
the point of which the level of assessment was determined and at the point at which the scoping for the project 
was determined. If those issues had been picked up there, there would not be a need to lodge an appeal at the 
appeal stage. It is no comfort to the community to say the EPA will never get it wrong because it does. At the 
end of the day, it is made up of humans who share the same human frailties that we all do.  

The issue that we have is that in the legislation as it is currently formed there is a legal protection for the 
community to have input into that decision making about the level of assessment. That legal protection has been 
removed for an administrative process which the EPA does not require the minister’s consent or approval to 
change and which does not undergo any scrutiny by this Parliament or by the community. The EPA consulting 
on any changes to the administrative procedures does not equate to scrutiny of a decision that is made. We all 
know that consultation occurs frequently, but the level at which that consultation is listened to or followed 
through can vary greatly. To simply say that the EPA will consult and that that is adequate is of very little 
comfort to the members of the community who have concerns about this. The minister is asking this Parliament 
to remove a right that this Parliament at a past date determined should be enshrined in legislation and to replace 
it with an administrative process which six months, one year or two years down the track could be changed 
without any consultation with the community and without any scrutiny by this place. I think she needs to give us 
more than what she has if she wants us to support the amendment to the legislation.  
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Hon DONNA FARAGHER: Again, the appeal point at which the EPA determines that a proposal not be 
assessed remains. That is the main one that is often appealed. I can assure the member that that is an appeal point 
that is certainly used. If the EPA determines that it will assess it, then yes, we are removing that because there is 
a level of assessment. As I have said, there is still an appeal point at the end through the report and 
recommendations of the EPA on whether the proposal can go ahead and, if so, under what conditions.  

Hon Adele Farina: But if the assessment is set too low, some of the issues that concern the community may not 
be addressed.  

Hon DONNA FARAGHER: As I have said, section 43 provides the opportunity for a person to write to me as 
the minister at any point in time to seek that a proposal be dealt with more fully or more publicly. They can raise 
that before and after the Environmental Protection Authority has reported to me, right up until I sign a statement. 

Hon Adele Farina: How does the community know about that section?  

Hon DONNA FARAGHER: There is no change to that. 

Hon Adele Farina: But that is not a public process.  

Hon DONNA FARAGHER: A very public process will still be undertaken to determine whether or not people 
believe a project should go ahead; and, if so, under what conditions. That is the proposal. That will happen once 
it has been dealt with through the EPA process and the EPA has provided its report and recommendations to me. 
But even before that, as I have said, there is still the opportunity for members of the public who are concerned to 
write to me to say that they want a fuller or more public assessment. That has not changed. That section is not 
changing under this legislation. 

Hon Adele Farina: But it is not a public process.  

Hon DONNA FARAGHER: It is. 

Hon ADELE FARINA: Minister, the issue is that there is no transparency to the process under section 43. A 
person writes to the minister, who determines whether she will agree or disagree with the request that has been 
made. No other members of the community know that that approach has been made unless the person goes to the 
newspapers and reports it, and no other member of the community gets to have a say about whether they support 
that section 43 proposal or not. That is the deficiency in the section 43 approach.  

Also, I am very interested to hear from the minister how many section 43 approaches there have been since she 
became the minister, how many she has approved, and how many she has not approved. Can the minister inform 
the house of that? 

Hon DONNA FARAGHER: In terms of section 43—albeit it was through an appeal process but it was the 
same direction under section 43—I can advise that in 2009 I determined an appeal that resulted from a non-
public to a public level of assessment. As I understand it, since 2005 there have only been two occasions; 
one was in 2006 and the other was in 2009.  

Hon ADELE FARINA: What were the outcomes of those section 43 approaches? 

Hon DONNA FARAGHER: They went from a non-public to a public level of assessment. 

Hon Adele Farina: In both cases? 

Hon DONNA FARAGHER: Yes. 

Hon SALLY TALBOT: Can the minister clarify for the house at what stage in the procedure a section 43 
application can be made to the minister? 

Hon Donna Faragher: Sorry? 

Hon SALLY TALBOT: At what stage can a proponent, or a third party, use section 43?  

Hon DONNA FARAGHER: I refer the member to section 43, which states — 

(1) The Minister may —  

(a) if the Authority considers that a proposal referred to it under section 38 should not be 
assessed by it under this Part; or  

(b) during or after the assessment by the Authority of a proposal referred to it under that 
section, and after consulting the Authority, direct the Authority to assess that 
proposal, or to assess or re-assess that proposal more fully or more publicly or both, 
as the case requires, in accordance with that direction, and the Authority shall comply 
with that direction.  
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As I said, it can be done throughout the process right up until I sign the implementation statement.  

Hon SALLY TALBOT: I have read that section of the act, but I asked the minister to clarify it because, as she 
should understand, she is confirming that section 43 recourse will often occur later in the process. It will occur at 
the back end of the process. We have made the point several times during the second reading debate that that is 
not what industry wants. It wants appeals to be dealt with at the front end of the process because it is cheaper and 
quicker. The minister has just confirmed the statement she made earlier in the debate that she is putting in place a 
mechanism that will in fact push appeals to the back end of the process. How can she justify that?  

Hon DONNA FARAGHER: I ask the member to read section 43, which states in part “during or after the 
assessment”. That does not mean the back end of the process. I have said that it can come in at any point right up 
until the implementation statement. There is an opportunity right up until that point, but it can be done at any 
point in the process. To suggest I have said that it is at the end of the process is incorrect; I have not said that.  

Hon SALLY TALBOT: The appeal right the minister is removing is an appeal right that is put into effect at the 
beginning of the process—at the front end of the process—which is where industry likes appeals to occur. She 
has prevaricated on whether she thinks there will be more or less recourse to section 23, but, in effect, her 
rhetoric around this move centres on a remaining appeal right that kicks in later. It must do. The word “after” is 
used here. In a temporal sense “after” must mean later than what came earlier.  

Hon Donna Faragher: I have answered this question.  

Hon ADELE FARINA: I would like to make the point that there is great concern in the community about the 
removal of the appeal right on the level of assessment. I think the minister is very blind to that if she thinks 
otherwise. If she thinks a process ahead of making that decision is equal to an appeal right on a decision, the 
community certainly does not see it that way and industry does not see it that way. Hon Sally Talbot is right; 
industry does want that early assessment because they do not want to invest heaps of dollars and a lot of time and 
effort into doing assessments if the project will not get off the ground. They would much rather know that at an 
earlier stage before making that investment. I think the minister is mistaken if she thinks the community and 
industry are not concerned about the removal of that level of assessment. The residents of Margaret River are 
very concerned about the proposed coal mine at Osmington. They are very concerned about how this bill may 
impact on their ability to participate in the assessment process on the Osmington coalmine. They are very 
concerned that, if this bill passes before the proposal is referred to the EPA, they will not have a right of appeal 
on the level of assessment that the EPA attaches to the project. They are very concerned that if the EPA sets a 
level of assessment that is too low, they will not have an opportunity to appeal that level of assessment. The 
minister said that there will be an opportunity to appeal at the point at which there is an appeal on the bulletin 
report. However, I think the minister needs to accept and be frank with the community about the likelihood that a 
minister at that point in time, when all the assessment work has been done and the EPA has reported on that 
assessment, will actually say, “No, go back and start the assessment process again at a higher level of assessment 
because I’m not satisfied.” The reality is that at that point it is not likely to happen. The likelihood of that 
happening is so remote that it is not even worth contemplating. The reality is that removing the right of appeal on 
the level of assessment will have quite a dramatic impact on the community’s participation in the assessment 
process, which is what this legislation is all about. I am very concerned about how this administrative process 
will work. I want to know how the EPA will know which residents in Margaret River are concerned about the 
coalmine and how it will go about consulting with them before it sets the level of assessment. Perhaps the 
minister could explain how that process will work. How will the EPA know who the concerned stakeholders are 
within seven days of an appeal being referred to it? How will it make those judgements? How will it undertake 
that consultation? 

Hon DONNA FARAGHER: I can advise the member that anyone can refer a proposal whether it is the 
proponent or a community member. 

Hon ADELE FARINA: That is not my point, minister. It will get referred; that is fine. The issue is about the 
level of assessment that is set. The community wants to be able to participate in that process if it feels that the 
level of assessment set by the Environmental Protection Authority is too low. I ask the minister: if we remove 
this right of appeal on a level of assessment, what is the process by which the community will participate in the 
decision on the level of assessment that is made? As I understand it, there will be an administrative process, 
whereby the EPA will consult with stakeholders ahead of making that decision. I want to know how the EPA 
decides for all the projects that come before it who the stakeholders are and who needs to be consulted. In some 
cases that will be clear; in many cases it will not. This is another deficiency of the administrative process, as 
opposed to the appeal process whereby the appellant makes the first approach and raises objections, which can 
then be considered. The problem with the administrative process is that it is very much reliant on the EPA 
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identifying who it will consult and it is quite possible that the EPA will not be able to identify everyone who has 
a concern about or an interest in the project. 

Hon DONNA FARAGHER: I will say again that if a proposal was determined not to be assessed by the EPA, 
there is still an appeal point. 

Hon Adele Farina: I accept that; you do not need to keep repeating it. 

Hon DONNA FARAGHER: We seem to keep on going around in circles. 

Hon Adele Farina: My question was very clearly about the level of assessment. 

Hon DONNA FARAGHER: I want to reiterate that point because there continues to be a perception that we are 
removing appeals across all levels of assessments, and that is not the case. That is why I will continue to reiterate 
that, whether or not the member likes it. 

The referral will be placed on the EPA’s website. Obviously this seven-day process is a new process. The EPA 
will notify interested people by email and the public will be able to register. People will be advised by the EPA 
when a project is referred or if there is an update. That is being prepared at the moment. There is that 
opportunity. The reality is that the EPA is moving its levels of assessment from five to two—public and non-
public. The EPA will consider a number of factors to determine what will and will not be a public assessment. 
One of those factors will be whether there is any local interest in a proposal. I do not intend to comment at length 
about the coal mine proposal in Margaret River but it is fair to say, as I responded in an answer to the member’s 
question today in Parliament, that the EPA fully expects that matter to be referred. There is obviously a high 
level of community interest in that proposal. Therefore, it could not be said that that proposal has a low level of 
community interest. That is clear now just from reading the newspapers. That is one of the factors that the EPA 
will consider when determining whether or not an assessment is a public assessment. 

Hon ADELE FARINA: Yes, minister, but by reducing the level of assessments from five to two, we are losing 
a range of public assessment levels at which projects are set. Some projects are set at a very high level of 
assessment and the assessment is very robust and detailed, while the assessment is less onerous on other projects. 
The ability to comment about that level of assessment is lost because we are reducing the number of assessments 
from five to two. The concern the community has is about the decision on whether or not to assess a project 
publicly. Once that decision is made, how rigorous will that assessment be and how can the community have 
some input into how rigorous that assessment needs to be?  

Hon DONNA FARAGHER: With respect to the content, if I can put it that way, of the instructions by which 
the EPA will now assess a project, that is not subject to appeal.  

Hon Adele Farina: It is.  

Hon DONNA FARAGHER: No, it is not. In terms of the content of the instructions as to how the EPA will 
assess a project, it is not appealable—yes, in terms of the level of assessment. The honourable member spoke 
about between five and two. That was a decision made as a result of something that arose from the EPA’s report 
that was released in March last year. It was in response to significant consultation by the chairman of the EPA 
with a range of stakeholders. The change from five to two is well known and was well canvassed as part of that 
report. The recommendation was made by the chairman of the EPA. That is one of a number of 
recommendations that will be implemented. The community reference group to which this was worked through 
by the EPA included both industry and conservation sectors. It is well known that it would be a move from five 
to two. We are not changing it. That is a decision that was made by the EPA after extensive consultation ending 
in March of last year.  

Hon ADELE FARINA: That is fine, minister, but it does not actually answer my question. My question is: if 
the community is really concerned about a project and wants to ensure that it has the most rigorous and highest 
level of assessment, and wants to ensure that all aspects of the proposal are environmentally assessed, how does 
it feed that into the administrative process that is being proposed to replace the level of assessment appeal?  

The DEPUTY CHAIRMAN (Hon Michael Mischin): Does the minister propose to respond? 

Hon DONNA FARAGHER: I have actually answered this question.  

Hon Adele Farina: No, you haven’t. 

Hon DONNA FARAGHER: I have answered this question.  

Hon Adele Farina: Then you do not understand the question if you think you have answered it.  

Hon DONNA FARAGHER: I have answered this question repeatedly.  
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Progress reported and leave granted to sit again, pursuant to temporary orders. 
 


